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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


x 


UNITED STATES OF AMERICA, 

APPELLEE, 
-against- 


DOCKET NO.: 

74/2459 


LUIS OTERO, : 

DEFENDANT-APPELLANT. : 

-- 


STATEMENT PURSUANT TO RULE 28 (3) 

PRELIMINARY STATEMENT 

This is an appeal from a judgment of conviction rendered 
August 16, 1974 in the United States District Court for the 
Southern District of New York (Frankel, J.) convicting appellant 
after a jury trial of possession with intent to distribute and 
the distribution of narcotics in violation of Title 21 U.S.C. 
Section 812. 841 (a)(1), 841 (b)(1)(A) and sentencing him to 
two years imprisonment and special parole for three years. 

Appellant is presently free on bail pending the 
determination of this appeal. 

QUESTION PRESENTED 

WHETHER THE INDICTMENT SHOULD BE DISMISSED 
SINCE THE EIGHT MONTHS DELAY BETWEEN THE 
DATE OF THE ALLEGED CRIME AND APPELLANT'S 
ARREST PREVENTED HIM FROM EFFECTIVELY 
PREPARING HIS DEFENSE. 










STATEMENT OF FACTS 


Appellant was charged in a one-count indictment with 
possession with the intent to distribute and the distribution 
of 118 grams of heroin.* 

In a motion dated August 21, 1973, appellant, inter alia , 
moved to dismiss the indictment on the ground that the delay of 
seven months between the alleged crime and his arrest had 
irreparably prejudiced his ability to prepare a defense. 

Appellant maintained that it was unreasonable to expect any 
person to recall his whereabouts at a given time on a given date 
seven months before, much less ask possible outside witnesses 
to do so. Alternatively, appellant requested a hearing. (A. 6-9) 

i 

In opposition to appellant's motion, the Government 
pointed out that the charges against appellant emanated from an 
incident occuring on November 28, 1973 and that the complaint 
and arrest warrant had been issued on June 18, 1973. Appellant 
was thereafter arrested on July 23, 1973. The Government 
contended that appellant was merely speculating that his 
recollections may be impaired by the seven months delay between 
the incident and the arrest. According to the Government, the 
Supreme Court in United States v. Marion , 404 U.S. 307 (1971) 

* The indictment is set forth in the Appendix, A 4 
Numbers preceded by the prefix "A' refer to the pages of the 

Appendix. 
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required that in cases of this nature, the defendant must establish 
actual prejudice. (A. 14-16) 


In reply, appellant stated that it was unreasonable to 
expect either him or a witness to recollect his whereabouts on 
that particular date and that in any event, the issue should be 
explored at a full hearing. (A. 10-13) 

The Court summarily denied appellant's motion without 
opinion. (Frankel, J.) 

In another motion dated March 13, 1974, appellant again 
moved to dismiss the indictment on the ground that the pre-indictment 
delay had prejudiced his ability to prepare a defense. 

Appellant pointed out that his first trial ended in a mistrial 
on March 4, 1974. At that trial, the Government through their 
witness attempted to show an alleged sale of heroin with appellant 
acting ns the seller on November 28, 1972. Another sale was 
attempted on February 21, 1973 but this attempt failed. 

Appellant claimed that even assuming the truth of these allegations, 
the Government did nothing further to either "set" him up or 
arrest him and he was not in fact arrested until July of 1973, 
eight months after the alleged incident. According to appellant, 
because of the nature of his employment in November of 1972, there 
were no records to show his whereabouts at this critical time nor 
can he or anyone who might be of assistance recall this specific 
date. (A. 17-20) 
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On March 25, 1974, the Court again summarily denied this 
motion. (Frankel, J.) 

GOVERNMENT'S CASE 

SPECIAL AGENT MICHAEL GRAY testified that on November 28, 
1972 while at his office, he received a telephone call from 
Raymond Torres who acted as a confidential informant for their 
bureau. As a result of this telephone conversation, he took 
$4,500 and arranged for a surveillance at 183rd Street at St. 
Nicholas Avenue in New York. (24)* He and his partner then met 
Torres at 181 Street and Broadway where Torres was subjected to 
a search to determine if he was carrying any contraband. 

Finding no contraband on his person, they all drove to 170th 
Street and Grand Concourse where Torres got out of the car and 
met with a man whom the Agent identified as appellant. (25-26) 
Torres conversed with appellant for a few minutes and returned 
to the car. From that location, they drove to 22 Elliot Place 
which was three or four blocks away. (28) Upon arriving there, 
Torres again got out of the car and the Agents observed appellant 
hand Torres a brown paper bag. (28) This bag was subsequently 
found to contain 1/8 kilo of heroin. (29) Accordingly, the 
Agents drove back to 170th Street and Grand Concourse. 

There Agent Gray gave Torres a brown paper bag containing the 

money which Torres in turn gave to appellant. (31) 

* Numerical references are to the pages of the trial 
transcript. 
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The next day Torres surrendered the $200 which was allegedly 
given to him by appellant for bringing the heroin customer. (32) 

Agent Gray explained that appellant was not arrested until 
July 21, 1973 because they wanted to use Torres in other cases 
and in addition, they intended to try to purchase more drugs 
from appellant. (91) 

Before February 21, 1972, he had arranged to have lunch 
with appellant but appellant refused to meet with him. (96) 

Agent Nieves, who was Puerto Rican as was appellant, did meet 
with him on February 27th but appellant refused to discuss 
narcotics with Nieves. (100-01) 

Agent Gray denied deliberately delaying the arrest so that 
it would be more difficult for appellant to prove where he was on 
a given day at a given time. (151) 

AGENT ROBERT NIEVES testified that on February 22nd, Torres 
introduced him to appellant as the customer who had brought the 
previous package. (177) Appellant asked Torres if the man could 
be trusted and Torres replied that he had had prior dealings with 
him. Appellant then replied "We don't talk about things like 
this in front of people I don't know". (178) The rest of the 
conversation related to the Agent's buying a Cadillac which 
appellant wanted to sell. Appellant told the Agent that he wanted 
to sell the car because he needed the money to enter the ice cream 
business. According to the Agent, no other effort was made to 
meet appellant after February 22nd. (189) 







DEFENSE 

Because Raymond Torres was unavailable to testify at the 
trial, appellant chose to introduce into evidence his testimony 
from the prior trial. 

RAYMOND TORRES had previously testified that he had been 
arrested by Special Agent Gray in November of 1972. (P.8)* 

This arrest was predicated upon an outstanding indictment in 
Puerto Rico which charged him with the sale of 23 grams of heroin. 
(P.8) Because of these charges, he agreed to co-operate with 
the Government. (P.9) 

According to Torres, he was a manager for the Vesuvio Bar 
on 184th Street and St. Nicholas Avenue in Manhattan. (P.10) 

He identified appellant as the man whom he knew for the past few 
years as "Izzy". (P.10) A week after he had been arrested, he 
met with Izzy in the bar and asked him if he could supply a kilo 
of heroin as he had an interested customer who was Agent Gray. 
(P.12) Appellant stated that he could get the heroin for him 
and*the next day, it was agreed that he would sell 1/8 of a kilo 
to Torres. (P.14) Appellant then telephoned his supplier whose 
name was Ruben. (P.15) After this call, appellant informed 
Torres that the deal would take place at 6:30 p.m. at 170th 
Street and Grand Concourse and the price would be $4,500.(P.17-18) 

* Numerical references preceded by the prefix "P" refer to 
the pages of the trial transcript dated February 25, 1974. 







Thereafter, Torres met Agent Gray at 181st Street and 
Broadway where he was searched. (P.18-19) They then proceeded 
to the designated location where Torres met appellant and asked 
for the merchandise. However, appellant told him that as he 
was 15 or 20 minutes late, he'd have to get the heroin. (P.22-23) 
Appellant directed Torres to go to 22 Elliot Place and at this 
location appellant handed him a brown paper bag which he in turn 
gave to Agent Gray. (P.24) Agent Gray then gave Torres the 
money to give to appellant and the next day appellant gave him 
$250, $200 of which Torres gave to the Agent. (P.27) 

Torres had further testified that in February he had 
introduced Agent Nieves to appellant and had held Nieves out as 
the heroin customer. (P.29) Appellant asked if he could trust 
this guy and Torres responded that he could. (P.31) 

Torres denied knowing that appellant used to go out with 
his wife before they were married. (P.132) 

APPELLANT, 28 years of age, denied ever selling narcotics 
to anyone. (208) He maintained that he worked with his brother, 
Carlos Otero, who was involved in various businesses. (211-212) 
Appellant stated that he has known Torres for several 
years and used to go out with his wife before Torres met her. 
(213-214) According to appellant, whenever Torres would drink, 
he became very jealous of this and would get very angry. (214) 

Appellant could not remember where he was on November 28, 
1972 at 8:30 p.m. (217) He insisted, however, that he never had 

anything to do with narcotics. (219) 
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ARGUMENT 


POINT I 

SINCE THE EIGHT MONTHS DELAY BETWEEN THE 
DATE OF THE ALLEGED CRIME AND APPELLANT'S 
ARREST PREVENTED HIM FROM EFFECTIVELY 
PREPARING HIS DEFENSE, THE INDICTMENT 
SHOULD BE DISMISSED. 

In this case, the sole charge against appellant was his 
alleged involvement in a sale of narcotics occurring on a 
specific date and at a specific time. Consistently maintaining 
his innocence of this charge, it was crucial to the preparation 
of his defense that he either remember his whereabouts at that 
particular time, or that he produce some witness who could verify 
his whereabouts. Although the crime allegedly occurred in 
November of 1972, appellant was not arrested until July of 1973. 

As the Government failed to offer any plausible explanation for 
this undue delay in arresting appellant, it must be found that the 
eight months delay precluded appellant from effectively preparing 
his defense. Accordingly, his conviction should be reversed 
and the indictment dismissed. 

It is entirely unreasonable to expect that any person, let 
alone a defendant who is confronted with such a serious accusation 
against him, can remember his whereabouts at a specific time many 
months before. This is especially true if nothing momentous has 
happened to him that would implant that date in his mind. 
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However, this is precisely what happened to appellant. 

Although he denied ever selling narcotics to anyone, he simply 
could not verify his whereabouts on the date of the alleged sale 
which occurred eight months before his arrest. While he was 
gainfully employed during this time period, his place of employment 
did not keep records to verify his whereabouts at that time. 

Likewise, if appellant could not remember his whereabouts at this 
critical time, it would be absurd to expect any other witness 
to remember. 

To state that under these circumstances, a defendant is not 
prejudiced in his ability to effectively prepare his defense when 
his arrest is intentionally delayed by Government officials is 
an indulgence in pure fiction. 

Furthermore, it cannot be said that the fact that the delay 
between the charges and the arrest encompassed only eight months 
mitigates the prejudice. The United States Supreme Court in 
United States v. Marion , 404 U.S. 307 (1971) specifically stated: 

However, we need not, and could not now, 
determine when and in what circumstances, actual 
prejudice resulting from a pre-accusation delays 
requires the dismissal of the prosecution. 

Actual prejudice to the defense of a criminal 
case may result from the shortest and the most 
necessary delay; and no one suggests that every 
delay caused detriment to a defendant's case 
should abort a criminal prosecution. To 
accommodate the sound administration of justice 
to the rights of the defendant to a fair trial 
will necessarily involve a delicate judgment based 
on the circumstances of each case 404 U.S. at pp.324-35 





Thus, even a comparably short delay can result in actual prejudice 
to a defendant and that is what occurred in the present case. 

The cases decided by this Court which bear on this issue 
are readily distinguished from the present case. 

In United States v. Capaldo , 402 F.2d 821 (2d Cir., 1968), 
this Court found that the 40 months delay in obtaining the 
indictment did not prejudice the defendant because no witnesses 
were lost, the defendant was able to give a coherent account of 
his version of the events on the day of the crime, the defendant 
had been interviewed by the police shortly after the commission 
of the crime so that he was able to fix the day in his mind, and 
finally, he had the benefit of the teller's testimony. However, 
all the factors specified in Capaldo are conspicuously absent in 
this case. 

In United States v. Parrov t, 425 F.2d 972 (2d Cir., 1970), 
this Court found that the defendant himself was in part responsible 
for the pre-indictment delay, that the case was a complex one 
requiring extensive time for investigation, and that the case was 
predicated upon documentary evidence. In the present case, it 
cannot be claimed that appellant was in any way responsible for 
the delay in his arrest, and certainly, the alleged sale of 
narcotics is a crime which is a relatively simple case to prepare 
and present. And, of course, the Government's case is dependent 
upon the testimony of witnesses rather than existing documentary 


evidence. 
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And in United States v. Feinberg . 383 F.2d 60 (2d Cir., 1967), 
although there was a five year delay in prosecuting the offense, 
this Court found that no prejudice inured to the defendant because 
defendant was able to point only to isolated instances of 
diminished recall, he testified with specificity as to the events 
in question, and he was placed on notice one week after the alleged 
crime that he would be called to answer for his alleged participation 
in the alleged offense. Again, in this case, appellant had 
absolutely no recollection of the day of the alleged crime and at 
no time was he put on notice that he would have to defend himself 
on charges originating on the date. See also United States v. 

De Masi . 445 F.2d 251 (2d Cir., 1971) 

But even more important, the Government offered no valid 
reason for delaying appellant's arrest and in the absence of such 
reason, the delay in this case must be deemed intentional. 

First, the Government summarily claimed that Torres had been 
working with them on other cases and that they did not want to 
reveal his cover. The Government offered no factual basis to 
support this conclusion. At the time of appellant s motion, 

Torres' identity had already been revealed so it would have been 
an easy matter for the Government to have set forth the other 
cases in which Torres had allegedly been involved. 

In this regard, it must be pointed out that appellant requested 
a hearing and it is only at such a hearing could the truthfulness 
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of the Government's position be fairly determined. The Government 
also alleged that they delayed arresting appellant because they 


intended to try and engage him in other sales. Yet, the record 
in this case belies the Government's claim. After February 22nd, 
of 1973, no effort whatever was made to engage appellant in 
another transaction. Hence, no valid reason remains for the 
Government's failure to arrest appellant promptly. 

Hence, considering all the facts and circumstances of this 
case, it must be found that the unexcused eight months delay 
between the alleged crime and arrest precluded appellant from 
effectively preparing his defense and now mandates the dismissal 
of the indictment against him. 

CONCLUSION 

FOR THE ABOVE STATED REASONS, THE 
CONVICTION SHOULD BE REVERSED AND 
THE INDICTMENT DISMISSED. 


February , 1975. 


RESPECTFULLY SUBMITTED, 


JULIA P. HEIT 
OF COUNSEL 


ROBERT BLOOM 
Attorney for Defendant- 
Appellant 
351 Broadway 

New York, New York 10013 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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744 


UNITED STATES OF AMERICA 


“ v ~ INDICTMENT 



On or about the 28th day of November, 1972, 
in the Southern District of New York, LUIS NORJBERTO 


OTERO, a/k/a "izzy", the defendant, unlawfully, inten¬ 
tionally and knowingly did distribute and possess with 
intent to distribute, a Schedule I narcotic drug con¬ 
trolled substance, to wit, approximately 118 grams of 
heroin hydrochloride. 


(Title 21, United States Code, Sections 812, 
841(a)(1) and 841(b)(1)(A).) 




PAUL J 
United 


CURRAN 

States Attorney 










JUDGMENT 


UDGMENT AND COMMITMENT (Rev. 2-68) 


Httttrii i’tatPH iiatrirt Qlourt 


United States of America 


LUIS SORBERTO OTERO 


came the attorney for the 


On this , 
government an' 


defendant appeared in $WWI*and ^ jiob^pt Bloc*, Ewr 


It Ts Adjudged that the defendant upon his plea of-^ guilty and a Tortlot of guilty by 

^alTeen convicted of the offense of ^ intentionally md knowingly distributing and 

nnaainalnrr with latent to distribute a Schsdnls I naxootlo drug controllsd substsnos, 
to wit. heroin igdroofalorlds. (Titlo 21, U.S. Coda, Ssotlona 812, 8Ll(a)(l) «d 

8ia(b)(1)(A).). 

as charged 3 

and the court having asked the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 


It Is Ordered that the Clerk deliver a certified copy of this judgment and commitment to the 
United States Marshal or other qualified officer and that the copy serve as the commitment of the 
defendant. 


M4IW3H E. ITUHKEL 


United States District, Jiuir/e. 


ftAYMORD F. BtmCTUWr 


A True Copy. Certified this 


( Signed ) 


f 
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SCT: 


PLEASE TAKE NOTICE that the undersigned, upon all the proceedings 

i 

heretofore had herein, ■will move this Court, on the day of 
1973, at^° o'clock/^M, or as soon thereafter as counsel can be heard, 
j; at the United States Courthouse, in rooaf^oS thereof, for an order: 

1) Directing disclosure as to the tine and place of the alleged crine 

! horein, the "third person" allegedly involved in the alleged transaction, 

! 

i the quantity of heroin and aoney allegedly involved, the results of any 

I scientific tests porforraed herein, the content of any statements made by 

I 

I the defendant uhen arrested or thereafter, an inventory of the property 

|i 

,! seized from or found in the possession of the defendant upon arrest: 

ii 

2) Disnissing the indictment on the ground that the grand jury is not 

i 

representative of the community in that it excludes young people, Black 

ii people, Hispanic people, and poor people to the prejudice of the defendant 
by a systematic method of selection: In the alternative, an evidentiary 
hearing should be held on this question: 

3) Dismissing the indictment on the ground that a delay of seven months 
in accusing the defendant of a crime has irreparably prejudiced his ability 
to prepare a defense. It is unreasonable to expect that ar$r person can 

i hincelf recall his whereabouts at a given tine on a given date seven months 

i, 

previous, much less ask any possible outside witness to do so; In the 

j: 

!; alternative, an evidentiary hearing should be held on this issue; 

il 

U) Directing that the Government return the autonobile of the defendant, 

! which automobile was seized upon arrest} 

I 

5) Directing that tho government forthwith disclose the entire criminal 

ii record of any prospective prosecution witness; 


f>) Directing that the Oovomnent disclose any exculpatory evidence; 
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7) Directing that the Government disclose whether there was any electronic 
j eavesdropping involved in this case as to the defendant and/or his assoc- 
I iatec and friends; 

8) Directing that the Government search to discover whether counsel for 
the defendant (undersigned) has been overheard by any government agency 

by moans of any lawful or unlawful electronic eavesdropping: 

9) Directing that the government disclose any previous identification 
of the defendant by anyone, and the method and circumstances of said 

i| identification; 

10) Suppressing any identification, statements, and physical evidence 

!, seized; 

! 

.1 

and for such further relief as may seem proper. 

ii • 

• New York, New York 
' August 21, 1973 

f i 

I! ^ 

i 

• i 

| ! To: Hon. ?aul Curran 

United States Attorney 
: SONY 


i' 

it 


Yours, etc. 

Robert Bloom 
Attorney for Defendant 
3?0 Broadway 

New York, New York 10013 
212-233-3300 
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|! UNITED STATES DISTRICT COURT 
j! SOUTHERN DISTRICT OF NEW YORK 


I! 

ji UNITED STATES OF AMERICA 
-v— 


|j LUIS OTERC, 

Defendant 


I! 


i 


—x 


i 


|,-- --X 

ji ROBERT BLOOM, an attorney at lan, hereby affirms: 

l! 

I am the attorney for the defendant herein and I make the instant 
|i affirmation in support of the attached Notice of Motion. 

j! 

1) The various items of disclosure requested are necessary for the 

li 

i preparation of the defense, and are required to be disclosed by the FRCP. 

2) It has been the common and constant experience of those who have 
ljhad the opportunity to note the composition of federal grand juries that 

•! said juries are virtually always grossly underrepresented as to Black, His- 

| i 

I panic, young, and poor people. It is submitted that this Court has a duty 
to inquire into the fact of said composition and the reasons therefor. The 

l! 

,| Ian prohibits deliberate, systematic exclusion of any legally cognizable 

II 
'! 

group. Not having been inside the grand jury room, there is, of course, no 
'nay for me to assert that this particular grand jury nas not balanced, 

i j 

but it is submitted that any case in nhich the Courts of this country have 

•! 

i ruled upon jury composition has begun by a trial judge inquiring into the 
underlying facts. 

3) A delay of seven months in informing the defendant that his 
whereabouts on November ?8, 1?72 are significant is a clear deprivation of 

; due process. To expect one to recollect nithout the assistance of daily 

:j 

reports is unreasonable. But even more unreasonable is the expectation that 
an "alibi" witness, for example, might remember the defendant's whereabouts. 
Thore is a growing number of New York State cases that recognizes c.his 
|problem and such cases at least require a hearia; to show ore jolice and 

•J 

i : good cause, if any, for the delay. 

U) When the defondant was arrested, his automobile was seized. He was 
not found with any narcotic.-. The seizure was improper. He needs the car 

ll 

for business and personal uso. It should be returned to him. 

•i 












government witness be known now, so that his or her background may be 
properly investigated. Disclosure on the eve of trial is tantamount to 
non-disclosure because of the work required for thorough investigation. 

6) The requirement of disclosure of exculpatory evidence after a 
|diligent search needs no argument. 

7) Electronic eavesdropping of the defendant and/or any overhearing of 
jthe defendant must be disclosed after a diligent search. 

8) An unfortunate era in American history has led to the public 
disclosure of the fact of widespread eavesdropping, lawful and otherwise, 
of a number of people. As it happens, your affiant is the attorney for a 
number of alleged militant individuals who may well have been "bugged" 

'in recent years and months. In fact, I know that I have been overheard 
under a court-ordered wiretap in Kings County (Supreme Court of the State 

! 

of New York). It is the duty of the government to make a diligent search 
to discover whether counsel for the defendant has been overheard, either 
| under a court-ordered tap or a V/hite House, "National Security" tap, or 

J 

otherwise, and to disclose any positive results of that search. 

9) Defendant must know the circumstances of any prior identification 

I 

of him by any individual, if such is the caso, so that ho may properly 
[prepare his defense. The defense of a criminal case should not be a 
I guessing game. Too much is at stake. 

10) Defendant requests suporession of any improperly seized evidorce, 
the extent of which seizure, if any, is not yet known. 

C 

WIGREFORE, your affiant requests the relief sought. 

h&k-Q j/L— _ 


jlJew York, Now York 
August 21, 1973 
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ROBERT BLOCK, an attorney at lan, hereby affirms: 

I an the attorney for the Defendant herein, LUIS OTERO, 

jl 

I make this supplenentary affirmation in support of an omnibus motion 

jt 

,| filed and served August 23, 1973. I find it necessary to submit this 

,1 

supplementary affirmation because the natter mas first assigned to Judge 

|l ! 

3aumm, mho indicated that he mould expect oral argument in support of the 

motion. Therefore, my original supporting affirmation omitted material I 

expected to discuss orally. 

On Septer.ber 2 1.973, at 9: 30 A1C, I discussed resolution of certain 

aspects of the motion mith the Assistant United States Attorney assigned 
to this raattor, James Nesland, Esq., in his office, and me mere able to 

jiresolve some of the issues, as indicated belom. 

II 

As to notion number 

l) Tine and place of alleged crime, quantity of heroin, scientific tests, 

i 

statements of accused, and inventory of property seized are mutually resolved 
liby agreement or othemise. 

As to the identity of the "third person" referred to in the complaint 

j 

heroin, I .am told that he or she is an "informant" and that the government 
opposes disclosure. Such information is material and necessary to the defense 
of this natter. The government cites the case of Roviaro v United States . 

, 353 US. 53 in its memorandum of lam. In that case the Court held that it 
mas error not to disclose the identity of the informant in a case mhere 

!' i 

1 the informant mas not the alleged buyer of the narcotics (herein he is alleged j 
I,iin the complaint to be the buyer). The Court indicated that mhere the 
potential testimony of the informant mould be highly material- to the alleged 
.facts, disclosure is required. 

The government further cites Uni ted r t.atos v Russ 16'’ F. 2d <%3 (2d 
Clr. in66). In that case, the Court held that it man not errer to prohibit 


i 









I I 

ifcclo- uro because the informant wandered away from the agent (to whoa the 
(! cale ■«<*«) a^ter the introduction of tho defendant to the agent and 
was not in any way a witness who could shed any light on the details of 
the transaction. Heroin, by contrast, it is alleged, according to the 

l complaint that the alleged sale was made to the informant. Obviously, 

|! 

|] * he testimony of this person would be material as to the issues of 

'i 

" identity ,md/or entrapment, or any other factual issue. To quote tho Court, 

, j trial "is not a sporting event", and the withholding of such material 
information would be highly prejudicial to the defendant. An investigation 
into the background of said person should be Initiated immediately on 

behalf of the defendant. 

ji 

As to the request for information as to how much curroncy was 
exchanged, if said information were available, I could explore the 
reasonableness of tho alleged transaction with those knowledgable in the 
area. 

2) As to the composition of the Grand Jury, there is no way for me to 

ji * lla 6° that thore is any systematic exclusion unless I am informed by way 
,, 311 evidentiary hearing as to the aothods prescribed and the methods 

actually employed by those entrusted with summoning jurors for service. Tte 
service of subpoena and the information supplied thereundor would not shed 

! 

light upon the essential questions raised by a challenge to the Grand Jury 
composition. One way or another, fair-minded people mu 3 t know that whatever 
the cause of imbalance and underrepresentation, it is a fact that certain 
! groups are underrepresentod and that the Courts have tho power and tho duty 
to alter that fact. 

3) As to the delay of seven months in accusing tho defendant, it is clear 
jj Lhat tho ^th amendment applies only aftor indictment and that the applicable 

Statuto of Limitations is intended as a safeguard. ( Uni ted States v Marion. 

1 1 

l| s * 3°7). However, Marion also leaves room for situations in which 

; a) actual prejudice to a defendant, or b) Intentional tactical delay by 
government officials, or c) harassment of tho defendant can be shown. Y^ith 
:■ thoso Situations in mind, it would appear that a pre-trial hearing as to those 
I should be had. To expect an accused and/or his witnesses to recall 
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ii their whereabouts .■'one seven months previous at a particular time is 
most unreasonable and can result only in prejudice to tho defendant. True, 
that if he is guilty he will be reminded by the testimony as the where ho 
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j|Was. Put if he was at the movies, or just walking, common sense defies 


recollection seven nonths previous. It is respectfully submitted that at 
the very least, tho issue of intentional delay by the government should 
be explored prior to trial. To wait until the trial may well result in 


i a situation whore the jury may hear material it should not hear and/or 


tho accused be put to a choice between two unattractive alternatives. 
h) Pesolvcd by conference. 

! 

5) and 6 ) "rady v Maryland , 373 U. S. 73 says, now hold that the 

suppression by tho prosecution of evidence favorable to an accused U^N 

i: 

REQUEST violates due process...". The language and intent of tho Court 
j! seftns i0 clearly indicate that fair play requires that when tho prosecutor 
! is aware of exculpatory material ho must immediately disclose it to the 
j accused. Again, a trial is not a sporting event. It is not a personal contest 
as to who is a better attorney. It is a very serious business that means 
1 the elimination of meaningful time from the very life of a person. To speak 


;,of having a right to exculpatory material only at trial does not make sense 
■Ii’ n ® civilized nation. An accused must bo able, if appropriate, to invest¬ 
igate the significance of the material so that it m.ay bo properly utilized. 
There is no valid reason to withhold the material until trial or the eve of 
trial. If it exists, I want to use it and I want time to make intelligent 
use of it. 


7) and 8 ) As to electronic eavesdropping, the government has asserted 

i! 

that there has been none as to the defendant or his counsel. The government 
ha_ a duty to explore all reasonaole law enforcement sources to discover 

,l 

, not “Ply intentional eavesdropping, but also unintentional overhearing- 

^particularly of counsel herein. Among ny clients are a number of so-called 
Black Liberation Army members. I have reason to believe that oithor ray own 

I telephones wore the subjoct of cavosdropplng or that I have in fact been 

II 

| overheard on other telephones that wore under surveillance, cither lawful 

or unlawful. 1 have so informed the Assistant United States Attorney. I know, 

I 

I for example, that I h-avo been overheard speaking on 7i?-C57-91 1 o in tho 

II 

h 
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Spring oi this year, that telephone hiving been the subject of a Court- 
ordered wiretap. To simply state that there has been no electronic 
eavesdropping in any form utilized in this case does not fulfil the obli 

i gation of the government in this regard. 

! 

9) Since I represent the defendant, and not the government herein, I 
am not privy to the nature of the case against the defendant. I do not know 
! „hat, if any, identification problems exist in this case. I do know that 
some eight months passed between the alleged incident, which the defendant 

totally donios, and the arrest. And I do know that such delay often is an 

i 

j accurate index to identification problems. Therefore, I am inquiring into 

|l 

!| the nature of any and all identification procedures so that I may intelligently 

jj 

ij challenge any courtroom identification thatmay have been tainted by any 
'j prior action by the government. The fact is that I do not now know anything 

j; a t all about the case except what I have seen in the complaint and indictment, 

jj 

jj so that it is impossible for mo to be more specific. 

it 

10) Again, not knowing the dotails of the case, I move to suppress 

ii 

|j certain kinds of evidence. S«ch motion nay be premature, but I do not wish 
lj to find myself precluded for having failed to move within the appropriate 
1 period for the relief requested. 

!i 
<1 

V/HEREF'JRE, your affiant requests the reliof sought in the Notice of Motion. 

♦ 

New York, New York 
' October 1, 1973 

'I 

i 1 
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GOVERNMENT'S OPPOSING MEMORANDUM OF LAW Al4 


par 

people, black people, Hispanic people and poor people. The 
sole support for the claim is said to be "common experience" of 
unnamed persons known by defense counsel. 

Grand jurors are selected in this district from the 
list of registered voters in Presidential elections. The 
propriety of utilizing voting lists as the selection process 
for grand jurors has long been established. United States v. 
Kelly, 349 F. 2d 720, 777-79 (2d Cir. 1965). Recent attacks 
upon this district's selection procedures based upon claims 
similar to those made by defendant here have met with no success. 
United States v. Guzman , 468 F. 2d 1245 (2d Cir. 1972), aff'g ., 
337 F. Supp. 140 (S.D.N.Y. 1972); United States v. Deardorff , 

343 F. Supp 1033 (S.D.N.Y. 1971); United States v. Leonette , 

291 F. Supp. 461 (S.D.N.Y. 1968). In the face of these 
decisions, defense counsel's mere conjecture that the grand 
jury selection procedure discriminates against such groups of 
people does not warrant an evidentiary hearing, let alone 
dismissal of the indictment. 

C. MOTION TO DISMISS FOR ALLEGED PREJUDICIAL 

PRE-INDICTMENT DELAY __ 

Defendant moves for a dismissal of the indictment, 
or for an evidentiary hearing, arguing that he was irreparably 
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I 

iar 

j 

prejudiced by the almost seven month delay between the date of 

t 

offense and the date of the criminal complaint in this matter. 
That defendant does not even bother to explain how he has been 
irreparably prejudiced speaks for itself. His counsel merely 
speculates that recollections may be impaired by the running 
of that time period. 

The Supreme Court has held that neither the Sixth 
Amendment right to a Speedy Trial nor Rule 48(b)^ Fed. R. Crim. 
P., are applicable to pre-indictment delay. United States v. 
Marion, 404 U.S. 307 (1971) The Court in Marion held that, 
in cases of pre-indictment delay, the Due Process Clause of the 
Fifth Amendment may require dismissal of an indictment should 
events at the trial demonstrate actual prejudice to the 

defendant. See id at 326. 

Decisions i this Circuit have likewise required 

defendants to demonstrate actual prejudice from any delay 
before consideration will be given to dismissal of an 
^idictment- United States v. DeMasi , 445 F. 2d 251 (2d Cir.) 
cert , denied , 404 U.S. 882 (1971); United States v. Parrott, 
425 F. 2d 972 (2d Cir. 1971); United States v. Capaldo , 402 
F. 2d 821 (2d Cir. 1968), cert , denied , 394 U.S. 989 (1969); 


-5- 




United States v. Feinberg, 383 F. 2d 60 (2d Cir. 1967), cerjt. 
denied , 389 U.S. 1044 (1968). In this regard, the above 
cases make it quite clear that it is not sufficient for a 
defendant simply to assert that he has been prejudiced. He 
must substantiate that assertion. Defendant clearly has not 
done so in this case. Moreover, as the Supreme Court's decision 
in Marion suggests, the proper time for a court to determine 
if any pre-indictment delay has sufficiently prejudiced de¬ 
fendant so as to deprive him of a fair trial is at the trial 

itself. 

CONCLUSION 

The Government respectfully submits that defendant's 
motions, except as consented to by the Government, should be denied. 

Respectfully submitted, 

PAUL J. CURRAN 

United States Attorney for the 

Southern District of New York 

Attorney for the United States of America 

JAMES E. NESLAND 
Assistant United States Attorney 
Of Counsel 
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UNITED STATES, CF AMERICA, 
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LUIS OTERC, 


Defendant 


DEFENDANT'S MOTION OF ) ^ .,_A 17 

MARCH 13. 1974 ^Vl^Cv-T*^ I 

ONLY COPY AVAILABLE -374 R; 
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(,i '(■ 4 * 

NOTICE OF MOTION "'- . >•; 

73 Cr. 7lth yA^f 


PLEASE TAKE NOTICE that the undersigned, upon all the papers 
and proceedings heretofore had herein, will move this Court on the day 
n" March, 197b, at a time and place convenient to the Court if the Court 
wishes to hear arpiaient of counsel, for an order: 

1) Lioidir.ninp the indictment on the ground that pro-indictment delay 
has prejudiced the accused in his ability to prepare a defense. 

2 ) Directing the Government to return an autowohile, a 1^70 Gold- 
colored Cadillac, to the defendant, as consented to by the Goverrr;-* it, 
in proper working order as it, mas at the tine of seizure, without 
expense to the defendant. 

3) (If the Court does not dismiss the indictment on the ground of 
pre-lndictwant. delay or for any other reason), authorizing that the minutes 
of the first trial be provided without cost to the defendant for use at, 
any subsequent proceeding., 


and for .ouch further relief as nay seen appropriate. 


Dated: Now York, New York 
March 13, 1771) 


Yours, etc. 

RTERT T'L.Vil 
Attorney for Defendant 
3?G Broadway 

New York, New York 10013 
?12-?33-3300 


To: r mil Curran 

United dfat.es Attorney 
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, UNITED STATES DISTRICT COURT nr , M x/ M « 

|! SOUTHERN DISTRICT CF NET? YCflK ONLY COPY AYA!* 


UNITED STATES 'F A.MERICA 


LUIS iTER.-t, 


Defendant 


P.'BKRT UI.OOM, being duly sworn, deposes and says: 

I an the attorney for the da fondant herein. I was tho attorney 
representing tho defendant in the trial of this natter which ended in 
a Biatrial March Uth of this year. I make this affidavit in sopoort 
of '•he attached Notice of Motion. 

l) An to the notion to dismiss for prejudicial pre-indictment delay, 
the incident occurred, according to the trial testimony of Government 
witnsssos, November 28 , 197?. There was an effort to wake a "second buy" 
from tho defendant February 21, 1973, which effort, failed. Assuming the 
truth of those assertions, virtually nothing was done for four months 
to further "net up" the accused, nor to arrest him. Finally in Juno of 1°73, 
tho agent secured a complaint.. Five, weeks later, the defendant was arrested, 
in July of If 7 !, some eight months after the alleged incident. 

Rocause of the nature of the defendant's employment in November, 1973, 
there are neither records to chow his whereabouts at tho critical tine 
nri date, nor, r.ore significantly, can tho accused nor anyone who night bo 
of assistance recall tho specific tine and data. 

it is certainly not unreasonable that one cannot remember a particular 
date eight months previous, especially when there is no noteworthy ovent 
upon which to recall. 

United States v Marion . liOlj U.S, 3G7 tails us that tho accused Bust 
show actual prejudice at trial to be entitled to a lUatissal for pre- 
imlictaent delay. In this Circuit, the various cases, in applying that rule, 
ha ,f o not found actual projudiee but. each of those cases is clearly 
distinguishable from the instant case. 

In 1'njtcd .States v DiMar. , ! 4 U5 F. 2nd 251 (l?7l), the Court held that 
no prejudice had been shown by the accused in that there was no showing of 
any inability of witnesses to recall »vrnhn. Tho instant case is Just the 







|| opposite. The d»"endant trifled that ha could not recall events on the 

A19 

I critical day. It 's notawor1>'y that the witness Torres, the informant, 

I was also unable to recall events of that day which were not recorded 
! in VtOO material which was available to hie to refresh his recollection. 
Further, in the Dlttasi case, the Court indicates that there was a legit- 
inate reason for the delay there in that the Federal authorities were 
not involvod until some time had passed. And the Court there also cited 

i the need for careful investigation to protect the innocent from being 

i 

wrongfully accused. According to the Government testimony and theory, 
neither of those considerations was a factor here. The delay was not 

i 

| justified nor was it explained. 

United Stator v. Parrott . li?5 F. 2nd 972 (l"70), and United States y 
Fclnborg , 733 F. 2nd 60(19*7) are ouch the sane as Diliasi. hut United 
i: States v Oapaldo, )i02 F. 2nd 821 (19*8) is most instructive for us. 

I: ' 

!j i n Capaldo, the Court found that the accused was "able to rive a coherent- 
account of his version of the events on the day of the robbery", which, 

■ of courso, is totally at odds with the instant situation. Otero could not 

i recall where he was specifically and, of courso, denied participating 

!{ 

;i in the subject narcotic sale. 

i 1 

In Crpaldo, the accused had been interviewed concerning the crime 
|| shortly aft.or it was con_iittod and "thus was able to fix the day in 
|l his wind." In our case, Otero had no notice whatsoever until eight months 
'' after November 20, 1972 that his whereabouts on that day wore to bo 

I 

| tVn subject of inquiry. 

It is respectfully submitted that the instant case is the very fact 

I 

| pattern contemplated by the rule. It is not a question Oj. actual length 
I of delay, it boing true that other cases whoro no projudleo was found 

l! involved longer dolays than oight months, hut rather a question of actual 

I; 

' prejudice to an accused. 

2) At arrest, defendant’s autonobilo was seized. After some months, 
the Government agreed to return the car. ''•'hen the car was first seizod 
] it war. in pjrfnct condition. I aw inforaod by agent Gray that after 
|! it was held in the custody of tho Govornjjnnt, it required nearly two- 
,i hundred dollars north of repairs. I do not know what caused the damage, 








unloss it was used by the amenta or subjected to 30 »e other abuse. In any 
1 event, I an informed by agent Gray that it can only be returned upon the 
payment of repair costs. I respectfully request that this Court direct the 
| Govornncnt to relinquish the car without tha accused having to pay 
; for repairs. 


3) Tho accused has spent a good deal of his money, including savings, 

! on counsel Teas and other expenses related to this case. As a result, 
ho i3 unable to afford to purchase the ninute3 of the first trial for use 
at a second trial, (assuming the Court does not 3oe fit to grant the notion 
to dismiss for i .r-j-:l.ndicti:-'>.nt <’ •!'"). If the Court preliminarily approves, 
the appropriate forns will bn submitted showing indigency and need. 

WHEF.TS'GRE, your deponent respectfully prays for the relief sought. 
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j! Sworn to before ne this 
of warch, 10 7U. 



IRENE C. PARKER 
Notary Pi'V.x. $>tnt-> r,f New * orlt 
N No. 41-3017500 . 

Qu.f.rd in 'Ji'ooiiS ’oiiiitju / 
Term Expires March 30i 
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A 202 Allidavil ol Personal Service ol Paper* 


LIJTZ APPELLATE PRINTERS, INC. 


UNITED STATES OF AMERICA, 


Index No. 


Appellee, 


- against 


LUIS OTERO, 


Defendant-Appellant. 


Affidavit of Personal Service 


STATE OF NEW YORK. COUNTY OF ss.: 

I Victor Ortega, bein * Julv SW(,rn ' 

depose and say that deponent is not a party to the action, is over 18 years of age and resides at 

1027 Avenue St. John, Bronx, New York 

That on the 20th day of Feb. 19 75 at 

deponent served the annexed Brief and Appendix for Appellant upon 

Paul J. Currant , U.S. Attorney, Fed. Courthouse, Feley Sq., N. Y. 

/he j n ,his action hv delivering a true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Attorney(s) herein, 


Sworn to before me. this 20th 


dav of February* 
>7 /» . j 


19 75 


~tU: dfJj 


VICTOR ORTEGA 


ROBERT T. BRIN 

NOTARY PUBLIC. STATE Of NFW YORK 
NO. 31 . 0416950 
QUALIFIED IN NEW YORK COUNTY 
COMMISSION. EXPIRES MARCH 30. 1975 






























